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RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: Attorneys Dennis M Nolan and Kathlyne M Rog appeared
on behalf of Congress Concourse Limted Partnership (hereinafter referred
to as the "applicant"). Attorney Daniel J. MNamara appeared on behal f of
the Commuter Rail Division of the Regional Transportation Authority, The
Northeast Illinois Regional Comruter Railroad Corporation (hereinafter
referred to as "METRA").

SYNOPSI'S: The hearing in this mtter was held at 100 West Randol ph
Street, Chicago, Illinois, on Novenber 14, 1994, to determ ne whether or
not the permanent relocatable easenent, which was wused for conmuter
rail road purposes and which was |ocated on, across, and upon the parcels
|isted on Exhibit A attached to the Notice of Decision in this matter, and
the buil dings, structures, and inprovenents |ocated thereon, utilized for
comruter railroad purposes, qualified for exenption fromreal estate taxes
for the 1990 assessnent year.

M. James W Burcham director of real estate and contract managenent



for METRA, M. Robert Shive, head of transportation for METRA, and M. C.
G Kingery, real estate consultant to Katten Michen & Zavis, attorneys for
METRA, were present, and testified at the hearing.

The issue in this matter is whether the METRA easenent which is
| ocated on, across, and upon the parcels listed on Exhibit A attached to
the Notice of Decision in this matter, and the inprovenents |ocated
thereon, utilized for comuter railroad purposes, qualified for exenption
fromreal estate tax for the 1990 assessnent year

Following the submission of all of the evidence and a review of the
record, it 1is determined that the METRA easenent and the inprovenents
| ocated thereon, utilized for comuter railroad purposes, qualified for
exenption fromreal estate tax for the 1990 assessnent year

FI NDI NGS OF FACT:

1. The position of the |Illinois Departnent of Revenue (hereinafter
referred to as the "Departnent”) in this nmatter, was established by the
adm ssion in evidence of Departnment's Exhibits 1 through 6C.

2. On April 19, 1991, the Cook County Board of Appeals transmtted a
Statenment of Facts in Exenption Application concerning the parcels |listed

on Exhibit A, attached to the Notice of Decision in this matter, and the

METRA easenent, including the inmprovenents wused for comruter railroad
purposes |located thereon, to the Illinois Departnent of Revenue (Dept. EX.
No. 2).

3. On July 17, 1991, the Departnent denied the exenption of these
parcels, including the METRA easenment and the inprovenents used for
comrut er railroad purposes |ocated thereon (Dept. Ex. No. 3).

4. On July 26, 1991, one of the applicant's attorneys requested a
formal hearing in this matter (Dept. Ex. No. 4).

5. The hearing in this matter, which was held on Novenmber 14, 1994,

was held pursuant to that request.



6. The parcels here in issue had been previously owned by the Chicago,
Rock Island, and Pacific Railroad Conpany (hereinafter referred to as the
"Rock Island").

7. Pursuant to the 1983 Second Anended Pl an of Reorganization filed in
t he bankruptcy proceeding, concerning the Rock Island in the United States
District Court for the Northern District of Illinois, Eastern D vision on
December 22, 1983, the Chicago Pacific Corporation was created to be the
successor in interest to the remaining property of the fornmer Rock Island.

8. During January of 1989, the Chicago Pacific Corporation was nerged
into Maytag Corporation.

9. On Decenber 27, 1989, the Maytag Corporation conveyed the
underlying fee interest in the parcels here in issue to Anerican Nationa
Bank and Trust Conpany as a trustee, pursuant to Trust No. 107796-01, dated
March 1, 1989.

10. The hol der of 100% of the beneficial interest in American Nationa
Bank and Trust Conpany Trust No. 107796-01, dated March 1, 1989, on January
1, 1990, was Congress Concourse Limted Partnership, the applicant herein.

11. On January 1, 1990, the applicant owned 100% of the underlying fee
interest in each of the parcels listed on Exhibit A attached to the Notice
of Decision in this matter, except the following parcels in which the
applicant held an undivided interest with others.

17-16-242-028- 0000
17-16-242-029- 0000
17-16-411- 003- 0000
17-16-412-010- 0000
17-16-412-011- 0000
17-16-412-012- 0000

12. On January 28, 1981, the Regional Transportation Authority

(hereinafter referred to as the "RTA"), filed an action in the United

States District Court for the Northern District of [1llinois, East ern

Division, in the matter of RTAv. Wlliam M G bbons et al., to condem a



public easenment for comruter railroad purposes over the right of way used
by Rock Island to operate its comuter railroad services fromthe LaSalle
Street Station platformin a southerly direction over the parcels here in
issue, as well as other Ilands toward Joliet, Illinois (Applicant's
Stipul ated Ex. No. 44).

13. On Septenber 6, 1984, pursuant to the Final Judgnent Oder and
Supplement to Stipulationin RTA v. G bbons, the RTA was granted a
permanent rel ocatable public easement for comuter railroad purposes over
the parcels here in issue, as well|l as other parcels, to a height of 30 feet
above the top of the rails and including the tracks, ties, roadbed,
switches, signal bridges, signal structures, and other inprovenents.

14. On Decenber 31, 1984, the RTA conveyed by quitclaimdeed all of its
rights, title, and interest in and to the parcels here in issue and the
i nprovenents thereon, used for comruter railroad purposes, as well as other
parcels to METRA (Applicant's Stipulated Ex. No. 49).

15. At the northern end of the METRA easenent at the LaSalle Street
Station platforms, the tracks are on a structure approximtely 25 feet
above street |evel.

16. At the station platfornms, this elevated structure is w de enough to
accommodate eight tracks, as well as |oading platforns between them and
al ong each side, as well as space for several nmintenance structures
| ocated on the station platform area.

17. The easement gradually descends to grade Ilevel and narrows from
eight tracks to three tracks between Pol k Street and Taylor Street.

18. The applicant retained the right to use the parcels here in issue
outside of the easenent, that is, outside of the el evated structure where
the tracks are elevated, and outside of the graded area to each side of the
tracks, where the tracks are not el evated above grade | evel.

19. The applicant also retained the right to use the air rights above



30 feet above the top of the rails

20. Wiile the order and stipulations in RTA v. G bbons, supra, provide
that this easenment may be relocated at the fee owner's expense, both the
applicant and METRA agree that the cost of such a relocation would be
prohibitive.

21. At the tinme of this hearing, METRA was running comruter trains on
the METRA easenent seven days a week. On weekdays, the first train was due
into LaSalle Street Station at 6:15 AM, and the last train was due out of
the station at 12:30 A M the next norning.

22. On week days, there are a total of about 70 conmuter trains a day
in and out of +the LaSalle Street Station, which carry a total of
approxi mately 15,000 persons daily.

23. Froma review of the property record cards concerning these
parcels, it appears that the Cook County assessor has assessed all of the
land included in the METRA easenent, to the applicant, as well as sonme of
the railroad inprovenents |located on sonme of the parcels, but not the
rail road i nprovenents on all of the parcels here in issue.

24. The applicant alleges that on Novenber 28, 1990, the applicant
transferred its interest in these parcels to WH Limted Partnership No.
17. However, the record in this case, although volum nous, is devoid of
any docunentary evi dence of such a transfer.

25. On the date that the applicant acquired the beneficial interest in
the parcels here in issue, | find that METRA was occupying and using the
METRA easenent for commuter railroad purposes.

26. At both the beginning and the end of the hearing held on Novenber
14, 1994, the applicant nade a notion that this proceedi ng be consolidated
with a 1992 Application for Exenption filed concerning allegedly these sane
parcels, in Docket No. 92-16-1604.

27. However, no evidence was offered that the Departnment had issued an



initial determnation in that matter. Consequently, said case was not yet
at a stage where a hearing could be requested, pursuant to 35 ILCS 205/ 137.
In view of that fact, the applicant's notion for consolidation was
therefore deni ed as being premature.
CONCLUSI ONS OF LAW Article I X, Section 6, of t he Illinois
Constitution of 1970, provides in part as foll ows:
"The General Assenbly by I|aw my exenpt fromtaxation only the
property of the State, wunits of [|ocal government and schoo
districts and property used exclusively for agricultural and
horticultural societies, and for school, religious, cenetery and
charitabl e purposes.™
It is well settled in Illinois, that when a statute purports to grant

an exenption fromtaxation, the fundanental rule of construction is that a

tax exenption provisionis to be construed strictly against the one who

asserts the «claimof exenption. International College of Surgeons v.
Brenza, 8 1l1.2d 141 (1956). \Wenever doubt arises, it is to be resolved
agai nst exenption, and in favor of taxation. Peopl e ex rel. Goodman v.
University of [Illinois Foundation, 388 Ill. 363 (1944). Finally, in

ascertaining whether or not a property is statutorily tax exenpt, the
burden of establishing the right to the exenption is on the one who clains
the exenption. MacMiurray College v. Wight, 38 Ill.2d 272 (1967).

In the case of People v. Chicago Title and Trust Co., 75 I11.2d 479
(1979), the Court held that the holder of the beneficial interest in a |and
trust was the owner of the property for real estate tax purposes. I
therefore conclude that the applicant, a for-profit limted partnership,
was the owner of the underlying fee in the parcels here in issue. Since it
is not disputed that the applicant is a for-profit entity, the underlying
fee interest in the parcels here in issue is subject to assessnent for 1990
real estate taxes.

35 ILCS 205/1(13) defines real property in part as foll ows:

"Not only the land itself, whether laid out in town or city lots,
or otherwise, wth all things contained therein, but also al



bui l di ngs, structures and inprovenments, and other pernmanent
fixtures, of whatsoever kind, thereon...and all rights and
privileges belonging or in anyw se pertaining thereto, except
where the sane may be ot herw se denonminated by this act.”

VWiile the term"easenent" is not found in the above definition, such

an interest would appear to be included within the phrase "all rights and
privileges belonging or in anyw se pertaining thereto". It should also be
pointed out that the term "easenent” 1is not otherw se denonmnated in the
Revenue Act, so as to be excluded fromthis definition.

Anot her provision of the Revenue Act raises the conclusion that an
easenent as a lesser than fee interest nay properly be found to be "rea
property."” Section 20(5) of the Revenue Act specifically discusses rea
estate encunbered by a public easenent, but excludes Cook County. VWhile
Cook County real estate is excluded fromthis provision, it does provide
insight into the intent of the legislature. 35 ILCS 205/20(5) provides in
part as follows:

"In the assessment of real estate encunbered by public easenent,

any depreciation occasioned by such easenent shall be deducted in

the valuation of such property.”

In Cook County, the Cook County Real Property Assessment
Classification Odinance, (hereinafter referred to as the "Ordinance"),
which is in effect to classify real property, has no corresponding
provision to 35 ILCS 205/20(5) of the Revenue Act, and is silent on the
subj ect of easenents. The Ordi nance does, however, contain essentially the
sane definition of real property and real estate, as the Revenue Act.

The Revenue Act also contains a nore specific reference on the issue
of the treatment of |esser interests in real property. Section 27a of the
Revenue Act provides in pertinent part as follows:

"The purchaser of real property on January 1 shall be considered

as the owner on that day. Provi ded, however, that whenever a fee

sinple title or lesser interest in real property is purchased,

granted, taken or otherwise transferred for a use exenpt from
taxation under this Act, such property shall be exenpt fromtaxes

fromthe date of the right of possession, payment or deposit of
the award therefor.” (Enphasis supplied)



Consequently, | conclude that less than fee interests in real estate,
i ncl udi ng easenments, may be assessed and taxed, and therefore, exenpted.

Al so, see the case of In re Application of County Collector v. Village
of South Holland, 44 I1|.App.3d 327 (1st Dist 1976), in which the Court
held that a conmmon |aw dedication created a perpetual public easenent in
the village, which was a free hold estate, qualifying the village as the
owner, for the purposes of the exenption provisions of the Revenue Act.

Unquestionably, if METRA owned the METRA easenent here in issue, in
fee sinple absolute, it would qualify for exenption under either, or both,
of the follow ng statutory provisions:

The Revenue Act, 35 |[|LCS 205/19.13, exenpts certain property from
taxation as follows:

"All property of every ki nd bel ongi ng to any nunicipa

corporation created for the sole purpose of owning and operating

a transportation systemfor public service."

The RTA Act, 70 ILCS 3615/4.08 exenpts the property of the RTA and the
Servi ce Boards, including METRA as foll ows:

"The Authority and the Service Boards shall be exenpt from al

State and wunit of |ocal government taxes and registration and

license fees ot her than as required for notor vehicl e

registration in accordance with the "Illinois Vehicle Code', as

now or thereafter amended. AlIl property of the Authority and the

Service Boards is declared to be public property devoted to an

essential public and governnental function and purpose and shal

be exenpt fromall taxes and special assessments of the State,

any subdivision thereof, or any unit of |ocal governnent."

| therefore conclude that the METRA easenment from the base of any
supporting structures to thirty feet above the top of the rails including
all roadbed, tracks, ties, swtches, signal bridges, signals, structures,
and other inprovenents |located on, across, or upon the parcels listed on
Exhibit A, attached to the Notice of Decision in this matter, shoul d be
exenpt fromreal estate tax for the 1990 assessnent year

I further conclude that the fee sinple interest in said parcels, which

is owmmed for real estate tax purposes by Congress Concourse Limted



Partnership, a for-profit organization, does not qualify for exenption.

| therefore recomend that the METRA easenent for comnmuter railroad
pur poses, as herein defined along, over, and across the parcels |listed on
Exhibit A attached to the Notice of Decision in this matter, qualified for
exenption fromreal estate tax for the 1990 assessnent year

| further recomrend that the underlying fee interest, excluding the
METRA easenent in the parcels listed on Exhibit A attached to the Notice of
Decision in this matter, remain on the tax rolls for the 1990 assessnent

year, and be assessed to the owner thereof.

Respectful ly Submtted,

George H. Naf zi ger
Adm ni strative Law Judge

August , 1995

EXH BIT A

1. 17-16-242-028- 0000

2. 17-16-242-029- 0000
3. 17-16-403-001- 0000
4, 17-16-403-002- 0000
5. 17-16-403- 003- 0000
6. 17-16-403- 004- 0000

7. 17-16-403- 005- 0000

8. 17-16-403- 006- 0000

9. 17-16-403-007-0000

10. 17-16-403-008-0000

11. 17-16-403-009-0000

12. 17-16-403-010-0000

13. 17-16-403-011-0000

14. 17-16-403-012-0000



15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

17-16-403-013- 0000

17-16-403-014- 0000

17-16-403-015- 0000

17-16-403-016- 0000

17-16-403-017-0000

17-16-403-018- 0000

17-16-403-019- 0000

17-16-403-020- 0000

17-16-403-021- 0000

17-16-403-022- 0000

17-16-403-023- 0000

17-16-403-024- 0000

17-16-410-014- 0000

17-16-410-015- 0000

17-16-410-019- 0000

17-16-410-020- 0000

17-16-410-021- 0000

17-16-411-003- 0000

17-16-411- 004- 0000

17-16-412-012- 0000

17-16-412-013- 0000

17-16-416- 005- 0000

17-16-416- 006- 0000

17-16-416-007- 0000



